Tax Law

The New Limited Liability Company in Florida

by Ronald J. Klein, Carlos A. Lacasa, and Thomas O. Wells

ffective July 1, 1998, the
Florida Legislature re-
pealed the imposition of
the 5.5 percent Florida
corporate income tax on a limited
Kability company (LLC) which is
structured as a partnership or an
entity, which is not recognized as
separate from its owner for federal
ineome tax purposes, The repeal of
this tax causes practitioners to re-
evaluate the choice of entity recom-
mended to their clients. The pur-
pose of this article s fo summarize
the legislative process that resulted
in the repeal of the Florida corpo-
rate income tax imposed on LLCs
and to analyze some of the benefits
and costs of the LLC compared with
a limited partnership and a corpo-
ration electing Subchapter 8 status
under the Internal Revenue Code
of 1986, as amended (the LR.C.).

The Legislative Process
Senate Bill 704/ House Bill 1049

(1998). Senate Bill 704 (S 704), as

enacted in May 1998, was the cul-

mination of an intensive effort to |

eliminate the Florida corporate in-
come tax on LLCs. Senator Ron
Klein was the principal sponsor of
S 704. Representative Lacasa was
the principal sponsor of similar leg-
islation under House Bill 1049,
which was ultimately replaced by
8 704. S8 704 became law on May
22, 1998,

8 704 originally was drai'ted solely
to eliminate the Florida corporate
income taxes imposed against lim-
ited Hability companies with two or
more members. However, due to its

momentum and likelihood of suecess -

This article compares
- the benefits and
detfriments of a
limited liability

company to a limited

partnership and a
corporatioh that
elects to be taxed as
a Subchapter S

corporation.

in the final week of the 1998 Ses-
sion, 8 704 was amended to provide
for the followmg

¢ Single member LLCs;

¢ Elimination of the ¥lorida cor-
porate income tax on Qualified Sub-
chapter S corporation (QSubs or
QSS8);
~ * Allow LLCs to include “L.L.__C.”
or “Limited Liability Company” in
lieu of “L.C.” or; “Limited Company”;

» Ahility of partnerships to merge
with corporations, partnerships,
LLCs, and other entities;

o Ability of LLCs to merge w11,h
corporations, partnerships, LLCs,
and other entities; and

» Ability of corporations to merge
with partnerships, LL.Cs, and other
entities (note that corporations al-
ready had the ability to merge with
other corporatlons)

42 " THE FLORIDA BAR JOURNAL/JULY/AUGUST 1988

Senate Bill 1696/ House Bill 1513
(1999). During the 1999 Florida leg-
islative session, Senate Bill 1696,
also sponsored by Senator Klein,
was proposed to substantially
modify Chapter 608 to make the
Florida Limited Liability Company

~ Act more comparable to Delaware

law. Senate Bill 1696 was combined
with House Bill 1518, which was
sponsored by Representatives
Sanderson and Bloom, and became
law in May 1999. Its effective date
is October 1, 1999.

This law revises numerous glitches
in the Florida Limited Liability Com-
pany Act, For entity selection pur-
poses, the benefits of this law are:

" The term of the LLC may be

. perpetual;

¢ An LLC is less likely to dissolve
because the death, retirement, res-
ignation, expulsion, bankruptcy, or
dissolution of 2 member of an LLC
that continues to have at least one
member will not cause 2 dissolution
of the LLC whereas the occurrence
of any such event by a general part- -
ner of a Florida limited partnership
would likely cause a dissolution of
the partnership for estate and gift
tax purposes;

* No member of an LLC willhave -
the right to withdraw from an LLC
unless otherwise provided in the
articles of organization or operat-
ing agreement as is similar with a
limited partner of a Flerida limited
partnership; and

¢ Managers and managing mem-
bers now will owe a fiduciary duty
to other members as is simjlar with
general partners of a Florida gen-
eral or limited partnership to allow



a gift of a membership interest to

qualify for the annual tax exclusion
under I.R.C. §2503(b).*

.Comparison of an LLC
with a Limited Partnership

Benefits of an LLC over o Limited
Parinership

* One-Member LLC. Due to the
revisions under S 704, an LLC ere-
ated under F.8. Ch. 608 may have
one or more members.? However, a
limited partnership created under
F.S. Ch. 620 must have at least two
partners.® The ability to create an
LLC with only one member provides
additional flexibility and more sim-
plicity over a partnership.

» Tuxation Simplicity. Under the
“check-the-box” regulations,! any eli-
gible entity can elect to be taxed for

federal income tax purposes as a.

partnership, an association (i.e., a
corporation) or disregarded as an
entity separate from its owner. An
eligible entity includes any entity
which ig not defined as a corpera-
tion.® The definition of a “corpora-
tion” includes, among other things,
any business entity crganized under
a federal or state statute if the stat-
ute describes or refers to the entity
as incorporated or as a corporation,
body corporate or body politic.®
Therefore, an entity created under
"F.8. Ch. 607 or 617 cannot choose its
method of federal income taxation
becsuse it is not an eligible entity.
However, an LLC created under F.S.
Ch. 608 and a partnership created
under F.S. Ch. 620 both are eligible
entities and can elect the method of
federal income taxation,

If an LL.C has only one member,
it may choose either to be disre-
garded as an entity separate from
its owner for federal income tax pur-
poses or to be taxed as a corpora-
tion.” In the absence of an election,
a domestic? eligible entity with a
single member will be taxed as an
entity is disregarded as an entity

separate from its owner.® An LLC .

and a partnership with two or more

- members, respectively, may choose

gither to be taxed as a parinership
or a corporation for federal income
tax purposes.’® In the absence of an
election, a domestic eligible entity

with two or more owners will be
taxed as-a partnership under Sub-

_chapter K of the LR.C*

Based on the foregoing rules, an
LLC can be structured for federal
income tax purposes either as 1) an

- enfity disregarded from its owner,

2} a partnership under Subchapter
K of the IR.C., or 3) a corporation
taxable under either Subchapter C
or Subchapter S of the LR.C. On the
contrary, a partnership cannot be
structured as an enfity disregarded

. from its owners. By being an entity

that is disregarded from its owner,
such entity can avoid the complexi-
ties and expenses attributable to (x)
entities taxable under Subchapters
K, C, and S of the LR.C., (y) the fil-
ing of a separate federal income tax
return, and (z) the requirement to
maintain books and records sepa-
rate from the owner.

o Limited Liability. A limited
partnership must have a general
partner.’? A general partner has
unlimited liability for all debts and

Kabilities of the limited partnership

-
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which accrue while that person isa
general partner of the parinership 1
By contrast, no member of an LLC
has liahility for the debts and labili-
ties of the LLC other than to the
extent of such member’s capital con-
tribution to the LLC.* A limited
partnership limits this Hability ex-
posure by creating a “shell” corpo-
ration.” However, a limited partner-
ship with a corporate general
partner will file additional tax re-
turns, maintain additional books
and records and comply with the
corporate formalities (e.g., resolu-
tions for shareholders and directors

. for the corporate general partner)

and perhaps have a shareholders’
agreement.

There is also potential liability
exposure for limited partners of a
partnership, Generally, the liability
of a limited partner of a partnership
is limited to that partner’s eapital
contribution to the partnership.:®
However, if a limited partner be-
comes actively involved in the man-
agement of the partnership, that
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limited partner could be deemed to
be a general partner and become
subject to the liabilities of a general
partner of that partnership.”” A lim-
ited partner may still be actively
involved in the management of a
partaership and attempt to limit
this liability exposure if the limited
partner serves as an officer of the
corporate general partner. A limited
partner generally will not be

deemed to participate in the control .

of the business merely by being an

* officer, director, or shareholder of a
corporate general partner of a lim-
ited partnership.’® Notwithstanding
such precautions, the limited part-
ner actively involved in the manage-
ment of the partnership under such
structure could still have liability if
the partnership’s creditor pierced
the corporate veil of the corporate
general partner or if the limited
pariner failed to designate his sta-
tus as an officer of the corporate
general partoer.

o Reduced Professional Fees. The
legal costs in organizing a limited
partnership should be greater than
the legal costs in organizing an LL.C
because of the need to prepare and,

- where applicable, file; 1) a certificate
of limited partnership for the lim-
ited partnership (together with an
affidavit of capital contribution and
acceptance of registered agent); 2)
a limited partnership agreement; 3)
articles of incorporation for the cor-
porate general partoer (together
with an acceptance of registered
agent); 4) bylaws for the corporate
genersal partner; 5) a shareholders’
agreement for the shareholders of
the corporate general partner; 6) a
Form SS-4 for both the partnérship

_and the corporate general partner;
and 7) a Form 2553 for the Subchap-
ter S election by the corporate gen-

eral partner. With respect to an LLC, -

the practitioner will prepare and,
where applicable, file: a) articles of
organization (together with an ac-
ceptance as registered agent); b) the
_operating agreemént of the LLC (a
combination of a partnership agree-
ment and corporate bylaws); and ¢)
a Forma 88-4 for the LLC. In addi-
tion, ongoing administrative, ac-
counting, legal, and tax preparation

costs for the LLC should be lower
because there is only one entity to
maintain compared to a limited
partnership and a corporate general
partner in which there are two en-
tities to maintain.

¢ Reduced Organizational Fee.and
Annual Maintenance Fee. The maxi-
mum fee to organize a limited part-
nership with a corporate general part-
ner is $1,855.% The fes to organize an
LLC is $125.2 The combined maxi-
mum annual franchise fee of a lim-
ited partnership and corporate gen-
eral partner is $676.25. The annual
franchise fee of an LLC is $188.75.2
Therefore, the organizational fee and
annual maintenance fee of an LLC
are less than the comparable fees for
a limited partnership with a corpo-
rate general partner.

Increased Basis to Members. Un-
der LR.C. §752, liabilities of the LLC
will generally be treated as nonre-
course indebtedness to its members
because each member’s liability is
limpited under F.S. §608.436. A non-

- recourse liability is defined as a

partnership liability to the extent
that no partner or related person

bears the economic risk of loss for-

that liability.”2 Nonrecourse liabili-
ties are allocated first to a partner/
member equal o his or her share of
partnership minimum gain deter-
mined in accordance with special
allocation rules under Treas. Reg.
211.704-2(d)(1); next to a partner/
member equal to his or her built-in
gain in the property contributed to
the limited partnership or LLC un-
der LR.C. §704(c) (i.e, the excess of
the fair market value of the prop-
erty at the time of contribution and
the partnership/LL.C’s basis in the
contributed property immediately
after the contribution); and finally
to each partner/member in accor-
dance with his or her share of the
profits of the limited partnership or
LL.C.* By comparison, only nonre-
course loans made to a limited part-
nership will be allocated as nonre-
course liabilities under I.R.C. §752.
All other liabilities of the limited

partnership will be “recourse liabili-

ties” because of the unlimited liabil-
ity of a general partner of a limited
partnership under E.S. §620.125(2).
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Recourse liabilities are allocated to
the partner that bears such risk of
loss.** Therefore, with respect to &
limited partnership, liabilities othex
than nonrecourse liabilities gener-
ally will be allocated initislly to each
limited partner to the extent of his
poaitive eapital account balance and
any excess liabilities will be allo-
cated to the corporate general part-
ner of the limited partnership.?
The allocation of liabilities to the
members of an LLC or the limited
partners of a limited partnership is
of great importance. Under LR.C.
§752(a}, ifliabilities are allocated to
a member or limited partner, such
member or limited partner is
deemed to have contributed cash to
the LLC or limited partnership
equal to the amount of the allocated
liabilities. This deemed contribution -
increases the member or limited
partner’s basis in his membership
or partnership interest under I.R.C.
§722 and increases the member or
limited partner’s distributive share

"of losses allocated from the LLC or

limited partnership under LR.C.
§704(d). Becanse all liabilities to an
LLC, absent a guaranty by a mem-
ber, are treated as “nonrecourse li-
abilities,” each. member generally
will receive a pro rata share of the
accounts payable and other liabili-
ties of the LLC and thereby increase
the amount of distributable losses
to each member under I.R.C.
§704(d). This increase in basis also
allows for additional distributions
of cash to be made from the LLC to
its members without being subject
t0 any income tax under I.R.C.
§781(a)1). By contrast, these liabili-
ties generally will not be allocated
to the limited partners in excess of
their capital account and therefore

) , will not increase the amount of dis-
tributable losses to each limited

pariner under I.R.C. §704(d).

s Passive Losses and Material Par-
ticipation. LR.C. §469 disallows a
deduction for the passive activity

. loss of an individual, trust, estate,

personal service corporation and
closely held C corporation.® A pas-
sive activity loss generally is the
amount by which the passive activ-
ity deductions for the taxable year



exceed the passive activity gross
income for the year.?” A'passive ac-
tivity means any rental activity and
any activity that involves the con-
duet of a trade or business and
which the taxpayer does not mate-
rially participate.® An individual
generally is treated as materially
participating in thé activity for the
taxable year if he satisfies any of the
following seven tests set forth un-
der Temp. Reg. §1.469-5T(a):

a) The individual participates for
more than 500 hours;

b) The individual’s participation

constitutes substantially all of the -

participation of all individuals;
¢} The individual participates for
. more than 100 hours, and that par-
ticipation is not less than that of any
other individual;
d) The activity is a significant par-
ticipation activity and the
individual’s aggregate participation
in all other significant participation
" activities exceeds 500 hours;
e) The individual materially partici-
pated for any five taxable years dur-
ing the 10 immediately preceding
taxable years;
f) The activity is a personal service
activity and the individual materi-
ally participated for any three pre-
ceding tazable years; or
g) Based on all of the facts and cir-
cumstances, the individual partici-
pates on a regular, continuous, and
substantial basis.

'YOU LIVE AS A LAWYER!

A limited partner is deemed to
materially participate only by quali-
fying under tests a), e), or ) above.?®
By contrast, a partner in a general
partnership or a shareholder in an
S corporation may satisfy any of the -
seven tests in order to materially
participate in such activity. A “lim-
ited partner” is an individual whose
liability for obligations of the part-
nership is limited to a determinable
fixed amount under the law of the
state in which the partnership is
organized, such as capital contribu-

. tions and contractual obligations to
make additional capital contribu-
tions.®® The Internal Revenue Ser-
vice (IRS) has not addressed
whether a member of an LLC should
be treated as a limited partner, a
general partner, or a shareholder in
a S corporation. Due to the similari-
ties in the definition of a limited
partner to a member in an LLC, it
is likely that a member must sat-

" igfy either tests a), &), or f) in order
to materially participate in such
activity. However, it may be argued
that 1) a manager-member should
be treated like a gemneral partner
and be allowed to satisfy any of the
seven tests in order to materially
participate in such activity, and 2) a
nonmeanaging member should be
treated like a shareholder in an S
corporation and be allowed to sat-
isfy any one of the seven tests in
order to materially participate in~
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such activity.®* Therefore, if a prac-
titioner wants to avoid the auto-
matic presumption of no material
participation as a limited partner,
he should consider using an LLC
managed by its members.
Benefits of a Limited Partnership
over an LLC

* No Floride Annucl Intangible
The, Florida imposes an annual state
intangible tax based on the value of
an intangible asset held by a Florida
resident on January 1 of each year.3
The Florida Department of Revenue
has determined that an interest in
an LLC is subject to state intangible
taxes.®® However, an interest in a lim-
ited partnership that is not publicly
traded is not subject to the state in-
tangible tax.?* The intangible tax
rate is approximately $1.50 per
$1,000 of value.® For example, if a

-member’s interest in an LLC was

valued at $100,000 on January 1,
2000, his intangible tax with respect
to such interest for 1999 would be
$150.2° Due to this tax on LLCs,
many practitioners should consider
recommending using limited part-
nerships in lieu of LLCs if the entity
will own or it is anticipated to own
significant equity (e.g., a family lim-
ited partrership holding marketable
securities or a real estate develop-
ment with significant equity).

» Self-Employment Taxes. Under
I.R.C. §1401, self-employment in-
come is taxed at the rate of 15.3 per-

www.sevillepublishing.com
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cent on the first $68,400 of such in-

come and 2.9 percent on guch income
in excess of $68,400. Under LR.C.
§1402(b), “self-employment income”
is defined generally as net earnings
from self:employment minus the
wages paid to such individual dur-
ing such taxable year. Under IL.R.C.
§1402(a), “net earnings from self-
employment” includes a partner or
member’s distributive share of in-
come which is not separately stated
under IR.C. §702(a) and which is
derived from a trade or business car-
ried on by the partnership or LLC
(whether or not such income is dis-
tributed to the partner or member).
Under LR.C. §1402(a)(13), the dis-
tributive share of income or loss from
a limited partnership to a limited
partner is generally excluded from
the definition of net earnings from
self-employment income. The IRS
has informally taken the position
that; this exclusion is not applicable
to a member’s distributive share of
income or loss from an LLC.Y This
position is clearly contradictory to
the definition of a limited partner
under Temp. Treas. Reg. §1.469-
FT(e)(3)4E)(B), and a member would
have a stropg argument to support
the exclusion of his distributive
share of income or loss from an LLC
from the imposition of self-employ-
ment income taxes. However, this
issue remaing unresolved.

Comparison of an LLC with
a Subchapter S Corporation

Benefits of an LLC over a Sub-
chapter S Corporation

» Asset Protection. A creditor’s
right against a member’s interest in
an LLC is limited to a charging or-
der.3The creditor with the charging
order only has the rights of an as-
signee of an interest in the LLC. An
assignee of an interest in an LLC is
entitled to share in the profits and
losses of the LLC, to receive distri-
butions from the LLC, and to receive
such allocation of income, gain, loss,
deduction, or credit of the LLC to
which the assignor was entitled, to
the extent of the interest so as-
signed.®® An interestin an LLC is not
assignable in whole or in part, un-

. less a majority of the nonassigning

members (voting per capita unless
otherwise provided in the articles of
organization or regulations of the
LLC) approve such assignment.t

"The assignee is not entitled to the

rights of the assigning ember and
the assignment does not dissolve the
LLC.# Upon the assignment, the
member ceases to be a member or
have any rights or powers as a mem-
ber.® An assignee of an interest in
the LLC may only become a mem-
ber of the LLC upon the consent: of
all other members of the LL.C.4 Simi-
larly, F.S. §608.4232 provides that no
person may become a member of the
LLC unless each member consents
in writing to the admission,

By contrast, there are no similar
gtatutory provisions under F.S. Ch.
807 which prohibit the assignment
of a shareholder’s stock in a eorpo-
ration or its levy and execution by a’
creditor of such shareholder. Al-

" though such assignment is re-

stricted under F.S. §621.09 for pro-
fessional associations, there is

judicial precedent in which a’

creditor’s right to levy and execute
against stock in a professional as-
sociation is superior to F.5.
§621.09.4 Finally, as discussed be-
low, there are restrictions on the
type of persons or entities that may
own stock in an S corporation. If a
corporate creditor levies and ex-
ecutes against the stock of a share-
holder in an S corporation, the own-
ership of such stock by the corporate
creditor can terminate the Subchap-
ter S status of such corporation
which could materially adversely
affect the tax consequences to the

remaining shareholders of such cor-

poration. :

» Special Allocation of Profits. S
corporations may only have one
class of stock that is determined
based on the timing and amount of
distributions made to the share-
heldexr.# With an LLC, profits may
be specially allocated among the
‘members provided such allocation
satisfies the substantial economic
effect tests promulgated under
Treas. Reg. §1.704(h).

¢ Flow-through of Losses. Al-
though the losses of an S corpora-
tion flow through to a shareholder
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ag is pimilar with the losses of an
LLC flowing through to its mem-
bers, such losses are limited to the .
shareholder’s basis in his stock in
the S corporation.® Unlike an LLC,
a shareholder’s basis for purposes
of allocating loss is not increased by
the debts of the entity (other than

‘loans which are made by such share-

holder and funded to the corpora-
tion) or such shareholder’s guaranty
of the entity’s debts.*”

e Contribution and Disengage~
ment. There generally is no gain or
loss to the member or the LLC upon
the contribution of property by such.
member to the LLC.#® By contrast,
contributions by shareholders own-
ing less than 80 percent of the eq-
uity interest in an S corporation
may be taxable.®®

If an LL.C repurchases & member’s
interest, this redemption will result
in ordinary income to the extent of
that member’s interest in the LLC’s
receivables and capital gain or loss
with respect to the other amounts
realized upon the redemption com-~
pared to that member’s basis in the
LLC.5 The entity may then elect to
increase its basis in its receivables
and tangible assets for the benefit
of the remaining members to the
extent that the retiring member rec-
ognizes ordinary income or capital
gains from such redemption.’* By
contrast, there is no benefit to the
remaining shareholders of an S cor-
poration upon the redemption of the
stock of a retiring shareholder,

® Death. If any person acquires
stock in an S corporation by reason
of death of a decedent or by bequest,
devise, or inheritance, I.R.C. §691
requires the recipient to recognize
as “income in respect of a decedent®
any item of income of an. S corpora-
tion for which the decedent would
have otherwise recognized.’ This
rule is broader than the judicially
created rule requiring the recipient
of a decedent’s member interest in
an LLC to recognize “income in re-
spect of a decedent” only as to han-
dling zero-based accounts receivable
owned by the LLC.

» Unwinding of the Entity. Amem-
ber seeking to leave the LLC and
who receives a disposition of prop-



erty from the LLC generally does not -

recognize any gain nor does the LL.C
recognize any gain under LR.C.
§731(b). By contrast, the distribution
of appreciated property resiltsin a
gain to the S corporation undéf -
ther 1.R.C. §311(b) or 336 and may
result in a gain to the shareholder if
the amount received from the corpo-
ration exceeds the basis in his stock.

¢ Restriction on Shareholders. An
8 corporation may have no more
than 75 shareholders.®® Only indi-
viduals and very limited types of
trosts may be shareholders. Non-
resident aliens may net be share-
holders. There may be only one class
of stock. Other than certain special
purpose trusts, only a grantor trust,
a Qualified Subchapter S Trust
(QSST) or an Electing Small Busi-
ness Trust (ESBT) may be a Sub-
chapter S shareholder. In addition
to many other restrictions, a QSST
must distribute all of #s income cur-
rently to one individual, thus elimi-
pating the ability of the trustee fo
accumulate income for the benefit
of minors or incapacitated persons.®
An ESBT is taxed at the highest
income tax rate. None of these rules
is applicable to an LLC.

e IR.C. §754 Election. If a third
party purchases an LLC interest
that is taxable as a partnership from
.a member, the LLC is able fo in-
creage its basis in its assets equal
to the amount of gain recognized by
the selling member in the transac-
tion if the LI.C has made an IL.R.C.
§754 election.t This increase in ba-
sis eliminates the potential future
gain to the LLC and its members
when the LLC sells its assets. An 5
corporation does not have any com-
parable provision.
Benefits of @ Subchapter 8 Corpora-
tion over an LLC

* Thx-Free Reorgonizations. An
important advantage of an 8 corpo-
ration over an LLC is the availabil-
ity of structuring tax-free reorgani-
zations with an S corporation under
LR.C. §368. I.R.C. §368 allows for
the tax-free merger, stock-for-stock
or stock-for-assets divestiture of the
S corporation if certain tests such
" as business purpose, continuity of
business enterprise, and continuity

of ownership are satisfied. However,
if an LLC incorporates prior to a
binding commitment to reorganize,
the incorporated LLC may partici-
pate in g tax-free reorganization.

» Self-Eiiployment Taxés. Distri-
butions made by an S corporation
to its shareholders, other than com-
penzation, currently are not subject
to the employment taxes of 15.3 per-
cent up to the first $68,400 and 2.9
percent for any amounts over
$68,400. The Clinton health care bill
threatened to subject all earnings
attributable shareholders of an 8
corporation to employment taxes. As
a compromise, a plan is currently
being discussed in Congress to im-
pose 80 percent of the earnings de-
rived from an S corporation by each
shareholder to employment taxes.
By contrast, there is an open issue
as to whether earnings attributable
to a member of a limited liability
company will be subject to employ-

ment taxes under I R.C. §1401.

o Discharge of Indebiedness In-
come. In order to determine insol-
vency or qualify for the bankruptey

exception to avoid recognizing dis-
charge of indebtedness income un-
der LR.C. §108, such determination
is made at the entity level for an 8
corporation. However, with respect
t6 a partnérship of LLC, §udh afidly-
8is is made at the partner or mem-
ber level making it much more dif-
ficult to satisfy LR.C. §108.

‘Conclusion

Based on the foregoing, there are
some general rules for advising cli-
ents on choosing between an LLC,
limited partnership, and S corpora-
tion. First, with respect to an oper-
ating business, the general prefer-
ence should be an LLC for the
flexibility in profit allocation and
ownership which are not available
to a S corporation and the limited
liability and simplicity not available
to a limited partnership. Second,
with respect to a real estate devel-
opment entity or for estate planning,
the general preference is gtill a2 im-
ited partnership in order to avoid
the Florida annual intangible tax if
the parties anticipate significant

locating appropriate experts.

erage disputes.

For information, contact:

Edward W. Siver, CPCU, CLU or;
Jim Marshall, JD, CPCU, ARM
9400 Fourth Street North

St. Petersburg, Florida 33702
Telephone: (813) 577-2780
Facsimile: (813) 579-8692

WHEN YOU NEED
EXPERTS WHO
UNDERSTAND BOTH
INSURANCE AND THE LAW...
YOU NEED SIVER

Siver Insorance Consultants brings an entirely new meaning to litigation support for
lawyers bandling insurance cases. Our professional staff includes senior consultants with
both a law degree and insurance industry experience, This combination allows vs to furnish
both consnltation and expert testimony. We can assist in developing theories of recovery
and damages, anticipation of defenses, coverage interpretations, discovery strategy and in

Typical Siver involvement may include: insurance industry custorn and practice; bad
faith; agent/broker malpractice; claims-made issues; products liabjlity; premium contro-
versies; insurer insolvency; directors’ and officers® liability; controverted claims; and cov-

Our counse]l is particularly valuable te litigators becanse we actively
consult with our clients on a daily basis concerning matters of property and
liability insurance, risk management, employee benefits and life insurance. Therefore, our
analyses and opinions are based on current and first-hand experience.

‘We suggest that you and your client will be well served to include Siver in the initial
evaluation of any insurance case. First discussion and impressions offered without charge.

Visit our WEB site foday: HTTP:/WWW.SIVER.COM

SIVER

Insurance Consultants
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equity. If the Florida annual intan-
gible tax is not a significant concern,
then you should consider an LI.C.O

1 See TAMs 8751003 (Dec. 26, 1997)
and 913006 (Apr. 30, 1991).

2 Fra. Srar. §608.407(2).

8 Fra. Srar, §620.107(7).

4 Traas. Reg. §301.7701-1, 2, 3 and 4.

§ Treas. Reg. §301.7701-2(a).

¢ Treas. Reg. §301.7701-2(a).

" Treas. Reg. §301.7701-3(a).

8 Under Treas. Reg. §301.7701-1(d), a
“domestic” entity is any entity created or
organized in the United States or under
the laws of the United States or any state
of the United States. Under Treas. Reg.
§301.7701-1(d), a “foreign” entity is an
entity that is not domestie,

® Treas. Reg. §301.7701-3(h)(1)Gii).

1 Treas. Reg. §301.7701-3(a),

1 Tyaas, Reg. §301.7701-3(b)(1)().

2 Wra, Srat. §620.102(7). ,

13 T, Srar, §620,125.

M4 Fra. Srar. §608.436.

-+ 16 The limited partners of a limited
partnership who also are shareholders
of the corporate general partner may
desire to further capitalize the corporate
general partner to avoid an argument
by a creditor that the corporate general
partner is thinly capitalized facilitating
the creditor’s argument of piercing the
corporate veil and imposing liability on
the shareholders of the corporate gen-
eral partner.

18 Fra, Srar. §608.438.

¥ Fra. Srar. §620.129(1).

18 Pra, Srar. §620.129(2)(a); see also
Weidner, New Liability for Florida Lim-
ited Partners, 16 StersonN L, Rev. 113
(1986).

1 Pra. Star. §§620.182(2) and (6)(b) and
607.0122(1) and (7).

20 Jpa. STaT. §608.452, as revised by
House Bill 1513 (1999) effective Oct. 1,
1998,

2 Fra. Star. §608.452, as revised by

House Bill 1513 (1999) effective Oct. 1, .

1999, and Fra. Star. §607.193(2).

2 Tyeas. Reg. §1.752-1(a)(2).

2 Treas. Reg. §1.752-3(a).

2 Treags. Reg. §1.752-2(a).

2 See Treas, Reg. §1.752-2(f), Examples
8 and 4. Bven if the limited partner guar-
anteed the liability; a liability in excess of
such partner’s capital account will be al-
Jocated to the general partner unless the
lixited partner waives his right of subro-
gation against the general partner under
the partnership agreement. See Treas.
Reg, §1.752-2(D), Examples 4 and 5.

2 T R.C. §489(a)(1)(A).

27 LR.C. §469(h)(2).

28 TR.C. §469(c)(1).

20 Temp. Reg. §1.469-5T(e)(2).

 Temp. Reg. §1.469-5T{e)(3)()(B).

81 See Jordan and Kloepfer, The Lim-
ited Liability Compaony: Beyond Classi-
fication, 69 Taxzs 203, 210 {Apr. 1991).

82 Topa, STar, §6199.032 and 199.108.

88 Although the Florida Department of
Revenue has not promulgated any for-

mal opinion or statement as to the im-
position of intangible taxes against a
member’s interest in & limited Liability
company, Nadine Posie and' Joe
Parimore of the Florida Department of
Revenue have arally confirmed the po-
sition of the Florida Department of Rey-
enue on this issue. According to the
Y¥lorida Department of Revenue, a
member’s interest in a limited liability
company is subject to Florida’s annual
intangible tax under Fra. AoMmn Cope
§12C-2.002(1)(aa), which subjects shares
or units of incorporated or unineorpo-
rated companies to Florida’s apnual in-
tangible tax. '

% Fra, STaT. §199.185(1)c). )

% Jgnoring the exemption for individu-
als under Fra. StaT. §199.185(2)(a).

8 The value of the stock held by a
Florida resident in the corporate gen-
eral partner as of January 1 of cach year
is also subject to the state intangible tax.
Therefore, it is beneficial to the limited
partners of a limited partnership for
state intangible tax purposes to limit the
value of the corporate general partner
to a nominal amount.

87 Priv. Lir. Rul. 94-32-018 (Aug. 18,
1994), This private letter ruling by the
Internal Revenue Service involved the
conversion of a general partnership,
which provided professional services and
managed or operated property obtained
by the partnership as fees or for invest-
ment, to a limited liability company. All
of the former partners of the general
partnership were actively engaged in
the partnership’s business and would be

managers of the limited liability com- °

pany. The ruling stateg that “the mem-
bers’ distributive share of LL.C’s income
are not excepted froro net earnings from
self-employment by Section 1402(a)(13).”
Unfortunately, the Internal Revéenue
Service did not state that I.R.C.
§1402(a}(13) was inapplicable beceuse
all of the members of the limited liabil-
ity company were actively involved in

" its business and were similar to general

pariners of a partnership.

38 Fra. STaT. §608.433(4).

38 Fra. STar. §608.432(1)(c).

40 Fra. Star. §608.432(1)a).

41 Fra. Srar. §608.432(1)(b).

42 Tra. STaT. §608.432(1X4d).

48 Fra. Star. §608.433(1).

4 See Sireet v, Sugarman, 202 So. 2d
749 (1967). '

5 LR.C. §81361(b)(1)(D) and 1366(a)(1).

4@ T R.C. §1366(3)1).

4 There is one exception to the forego-
ing rule for certain taxpayers located in
the 11th Cireuit (which includes Florida)
ag provided in ULS. v. Selfe, 778 F.2d. 769
(11th Cir. 1985). The Selfe case is not
recognized by the Tax Court or any other
Federal Circuit Court of Appeal,

48 LR.C. §721(a). :

¥ IR.C. §351.

B TR.C. §751.

-8 LR.C. §§734 and 754.

&2 L R.C. §1367(b)(4).

53 But see Rev. Rul 94-43, 1994-2 C.B,
188. :
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5 1.R.C. §§1361(c)(2) and 1361(d)}3).

8 I.R.C. §734.

5 This propesed incorporation may not -
be recognized by the IRS under the “step
transaction” doctrine. However, under
Weilkel v. Comm’; T.C. Memo 1986-58,

the IRS recognized the tax-free treat-

ment of a merger of a corporation which
was incerporated approximately four
months prior to the date of the merger
based upon the business purpose and
continuity of the general partner of the
former partnership after such tax-free
merger. The “step transaction” doctrine
applied to whether the IRS recognizes
an LR.C. §351 incorporation of a part-
nership is the binding commitment test.
See Wilgard Realty Co. v. Comm’;, 127
F.2d 514 (24 Cix. 1942), cert. denied, 317
U.S. 655 (LR.C. §351 followed by a gift; -
of 75 percent of the stock on the same
day; although intent was clear to give
away stock, taxpayer is not bound to giva
away stock and when he received it and
could have changed his mind; it was im-
material how soon after the LR.C. §351
transaction that the taxpayer chooses to

. dispose of the atock and whether such

disposition was pursuant tc a precon-
ceived plan not amounting to a binding
obligation). See also West Coast Morket-
ing Corp. v. Comm’;; 46 T.C. 32 (1966)
and Rev. Rul. 70-140, 1970-1 C.B. 73,
holding that the LR.C. §351 step trans-
action doctrine depends upon the bind-
ing commitment test, .
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